XIIL.—PLEADINGS BEFORE THE SENATE COMMITTEE
ON FISHERIES, OF THE RHODE ISLAND LEGIS-
LATURE, AT ITS JANUARY SESSION OF 1872.

[I bave already, on page 104, given the argument by Mr. Powel, before
the Legislature of Rhode Island, on the subject of regulating the fish-
eries by law, as also the report of the special committee of the legisla-
ture on the same subject. The testimony and arguments presented to
a subsequent committee’have not been published, and I therefore em-
brace the opportunity, afforded by the courtesy of ‘Mr. Pitman, to print
from his manuseript the argument presented by him in January, 1872,
in favor of legislation. I also give the substance of a lecture delivered
by Captain Nathaniel Atwood, of Provincetown, Massachusetts, before
the same committee, with the special object of showing that no such
interference was necessary or proper. )
~As will be seen from my own report, I do not agree entirely with either
line of argument thus presented, although both gentlemen present con-
siderations worthy of careful consideration.—[S. I, BAIRD.]

ARGUMENT: OF J. TALBOT PITMAN IN FAVOR O A LAW
- PROHIBITING THE USE OF TRAPS AND POUNDS IN
RHODE ISEAND. .

Mr. CEAIRMAN: I do not propose to go into an examination in detail
of the evidence presented at this inquiry further than is necessary in the
course of the remarks I shall offer. .

The record of this evidence, although necessarily imperfect, from the
impossibility of taking down all that was stated by the witnesses, is in
your hands, and where it is defective your recollection will doubtless
supply the omissions.

The remarks will be chiefly confined to the discussion of the main
points of the general question, in the endeavor, by the assistance of the
inforination within my reach, and by the comparison of the facts pre-
" gented with each other, to lead the minds of the committee to the con-
clusion that the grounds and theories upon which the trappers base their
claim to continue this fishery, are unreliable and fallacious. '

I shall take it for granted that the report of the joint special commit-
tee of 1870, and also the testimony of -the witnesses annexed to it, al-
though not allowed to be introduced in this inquiry, will not be entirely
ignored by your honors, arrd that you will read that report and some of
the testimony, especially that of Joseph Church, Daniel Church, Benja-
min Munro, and Benjamin Tallman, all the witnesses presenting them--
selves on the part of the trapping interest; and also of Jeremiah B. and
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William C. H. Whaley, C. H. Bassett, Jobn Steere, John D. Swan, and
George S. Burleigh, because all the evidence presented in that report
ought to have as strong a claim to be considered as much of the tes-
timony presented by the other side.

« But before entering upon the subject, I wish to give a brief

N HISTORY OF THE INVESTIGATION AS TO TRAPPING.

This question has been before the general assembly five times at least ;
was referred thrice to a committee of the house, once to a joint commit-
-tee of both houses, and it is now before your honors as a committee of
the senate. ' 4

In 1856 a petition was referred to Samuel B. Wheaton and others, a
house committee, as would appear from the report, in relation to the
effect of trapping on other fish; and in said report, made in 1857, recom-
mending that the petitioners have leave to withdraw, it is stated—

“Your committee were satisfied that the fisheries * * should not
be interfered with or restrained unless it seriously interfere with the

fishing in the other waters of the State, or some other very important
reason.”

Again; '

‘“But there was no evidence submitted to the committee that the num-
ber or size of these fish (scup) were injuriously affected by the trap or
8eine-fishing.” , \

The inquiry, as now asked for, was not entered into by that committee,
hor, so far as I can learn, by another committee, appointed in 1864, of
Wwhich the late Hon. Samuel Ames was a member. I understand that -
the report made by this committee cannot be found among the files of
the proceedings of the general assembly, and I have been unable to find
any printed report in the papers of the day.

In 1870, upon a petition signed by a large number of citizens of the
State, a third committee was requested to investigate and inquire into
the scareity of scup, and to report whether any legislation was proper..
_After a long and patient hearin g of the parties interested, four out of
live joined in a report retommending the passage of an act prohibiting
the use of traps and heart-seines, but excluded Seaconnet Point _from the
operation of the law, for the reasous, as are to be inferred from the
report, viz, that— '

“It was contended. by remonstrants that the fish caught by the traps
at Seaconnet were leaving the-waters of the State and would not return.
Also, that they were never known to go up Seaconnet River and through
‘Stone Bridge into Mount Hope Bay,” &c.

And the majority of this committee could not decide whether this was
80 or not, from the conflicting evidence, but they * were of* the opinion,
from the evidence, tyat the impurities in the water did not interfere W’l’bh
the fish spawning, feeding, or staying in the bay below Nayal Point.”

The act recommended, after being amended, was passed by the house,
but defeated in the senate. . ]

And the matter was then referred to a joint special committee at the
same January session, . B

This committee made a unanimous report, in which it is stated—

‘It appears to the committee that some legislative restraint as to the
use of new instrumentalities for fishing, which impair or destroy. indi-
vidual rights, should be provided and enforced. - .

“After a careful and anxious investigation of the subject, the com
mittee have come to the unanimous conclusion to recommend that the
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use of all traps and heart-seines, and other contrivances for catching
fish, not including pike-nets, shore or purse-seines, be prohibited in all
the waters of Rhode Island northerly of a line drawn frowm the south-
erly point of the rocks at Brenton’s Reef to the southerly point of Point
Judith, and north of Stone Bridge at Howland’s Ferry.”

Although satisfied with the conclusions thus unanimously arrived at
by the committee, the act recommended by it did not meet the approval
of many of the friends of the measure, for the reasons, that as Seacon-
net Point and vicinity, excluded from the action of the proposed law,
caught nine-tenths of all the scup trapped, it seemed to them that this
locality was the very seat of the evil complained of, and it would be
more fair to reverse the exclusion; that this exclusion made the law
partial in its effects, and 'would be so distasteful to the common sense of
the people of the State, on account of its injustice, that it could never
stand ; and that it was the opinion that the question, whether trapping
was one of the chief causes of the scarcity, could only be tried by exper-
iment, and to-do this properly and fairly, all trapping should be prohib-
ited during the time necessary to try it. Under the act as proposed, this
question could never be decided ; and upon its failure, as was sure to be
the case, the trappers would then turn round and ask to have the act
repealed, on the ground that, under our law, it was evident that some
other cause than trapping was the chiof cause of the scarcity. With
this feeling, the act was amended in various ways in the house; it was
passed and sent to the senate, and there defeated. .

The present inquiry, for want of the act introduced at the /ast May
session and referred to your committee, is raised under a petition to the
same effect as those presented in January, 1870.

In investigating a business about which the commmittee had little or no
personal knowledge, you would naturally rely upon that c¢lass of men
whose occupation it is, for information upon all matters connected with
it, and if reliable, your views and opinions would be much governed by
their statements. ] '

It would be presumed that, from their opportunities of observation
and personal experience, the trappers would possess a large amount of
correct knowledge as to the habits, food, modes of spawning; habita-
tions in winter and summer, &c., of these fish, and be able to satisfy you
upon the various questions that must necessarily arise in an inquiry
whether scup and other fish have been diminished by the use of traps,
or by other causes beyond or under the control of the legislature.

That these fishermen should know so little as to these fish, beyond what
. 48 connected immediately with their pecuniary interests, would have been a
matter of surprise to me, had not this been already affirmed to be the
case by Captain Atwood, who made the statement nearly two years ago,
and re-affirmeéd it before you the other day. And not only is it his opin-
ion, but it is that of the British commission, whose report will subse-
quently be referred to; and I shall endeavor to show that this is also con-
firmed by their own representations made to your honors.

For this reason any statement or theory emanating from the trappers
is presumptively made in favor of their pcouniary interests, and, as such,
should be thoroughly examined, subjected to all the tests by which it
may be affected, and its soundness proved beyond a reasonable doubt,
before it is accepted. :

. These are to be tested chiefly by the information received through the
writings of those acquainted with these or similar fish, or obtained from
the personal observation and experience of fishermen, but particularly
by the examination of facts which, apparently isolated, may have been
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accidentally brought out without the knowledge of their effects upon
the subject-matter. o . .

By. comparing and examining these, it. not unfrequently happens re-
sults -are -produced that completely overthrow the theory they were
expected to support,. ‘

.. In order to arrive at a rational, careful, and correct judgment of the
9ﬁec§ of traps upon these fish, I shall endeavor, by the light of the lim-
ited information we are able to obtain, and of some of the facgs as to the
habits of fish, to show that the theories npon which the trappers mostly
rely are deceptive and unsound. i

And, as a part of the information, I shall refer to various books on
the general subject, and in relation t8 the particular subject-matter, to
the report of the joint special committee, and to some of the statements
of the witnesses accompanying it; the latter, however, to be taken as
hearsay testimony, if no greater weight can be accorded them. -

In an inquiry of the character now under consideration, the committee
must, from its very nature, depend in a great degree upon the state-
ments of the persons appearing before it, of whom many, if not all,
are more or less interested, but none so much as the trappers and those
connected with them. In the testimony of these last, much has been
stated upon information derived from others. Desiring that the com-
mittee should be possessed of all the information the question afforded,
I have not objected to the reception of such hearsay testimony, except.
for the reason that the testimony taken under oath before the joint special
committee was ruled out. '

I am yet to be convinced that this testimony, so taken, and for the
purpose for which it was talen, is not as fully entitled to credit as much
that was presented to the comnmittee, especially since there has been
Dothing adduced to question its authenticity and correctness, or to con-
tradict the facts or opinions therein stated, any further than the evidence
at that inquiry on the part of the trappers tended.

.Wlth all due deference to the committee, I must confess that I am still
of the opinion, particularly after conferring with gentlemen conversant
with the usage prevailing in such investigations before committees of,
either house, that the committee was incorrect in its decision, and did
not follow the customary practice usual and necessary in such cases.

- Inasmuch as the question is one affecting the interests and rights of
every citizen of the State, it would seem but reasonable that witnesses
coming before the committee should be paid for their time and expenses;
but as the honorable Senate declined to provide for this, and as there
was no other way to procure the evidence of persons acquainted with
the subject of and interested in the hook-and-line fishing, except by their
voluntary appearance, I had to conteut myself with the few that.did
‘appear, and who were sufficient, and all, that in my opinion, were neces-
sary to establish the main points of our case, trusting to prove the re-
mainder by the testimony of the witnesses on the other side. e

Several very important witnesses reside at such distances that they
- could not be expected to present themselves at their own expense.

I hold that the trappers are and have been endeavoring to establish,
as the wain support of their cause, two principal theories, viz: ,

1. Thag scup and other similar fish cannot be affected, as to numbers
and size, by any kind or any amount of fishing. ’ L
. 2. That scup, when caught at Seaconnet Point in the traps, are on their
way to the eastward, out of the waters of the State. N

A third, subordinate to and connected with the last, is— 3
- 3. That scup found above Stone Bridge are lost fish, coming in by the



200 ’ REPORT OF COMMISSIONER OF FISH AND FISHERIES.

west passage and not by Stone Bridge, and to regain their course will
"not go down to the sea through Stone Bridge, but return by. the west
passage round Brenton’s Reef, and then eastward.

All these are presented to subserve the purpose, and the only purpose,
of preserving the great trapping-ground at Seaconnet Point from being
interfered with. Solong as the trapping at this locality is not restrained,
the main opposers to a law to this end are indifferent, and do not care
what the law is. ,

Not a word has been said in defense of trapping at other places, ex-
cept 8o far as these interests could not be separated. ‘ )

As this locality is the great hegd and front of the trapping interest,
my attention will be chiefly confilfed to the discussion of matters con-
nected with it.

The actual facts, shown by the testimony of the trapping interest, are
substantially these: :

That scup begin to appear at Seaconnet Point and along the coast in
schools, and in three runs, of which the first remains about a week, the
second follows immediately after and remains about ten days, when it is
followed by the third. : ]

That the two first runs are full of spawn, some of them spawning
when taken; are sluggish, not moving faster than two or three miles an
hour; will not bite at the hook; apparently do not eat; and when
opened, nothing is found within them.

That at this period they are a surface fish, After they have spawned,
the schools break up and scup become a bottom fish.

That the first run is to the second run as about 1 to 50.

That the traps are set so as to take the fish coming, as they allege,
but do not prove, from the eastward.

That they were first set at Seaconnet Point in 1845, and none were set
west of Brenton’s Reef until after 1860. :

That from 1823 to 1845 scup were very plenty above Stone Bridge,
and from 1845 they have gradaoally been growing scarcer.

That in 1870 and 1871 from 15,000 to 20,000 barrels were caught each
year.

FISHING.

Upon the evidence it is shown, that about the year 1823 purse-seines
were used both at Seaconnet Point aud also above Stone Bridge, about
Common Fence Point, and at the latter place scup were caught in great
quantities, . That in 1845 or 1846 traps were first set at Seaconnet Point.
That from the year 1845 scup began to diminish in numbers, especially
above Stone Bridge, and a few years back purse-seining had been aban-
doned at this neigh{)orhood on account of the scarcity.

In the opinion of Messrs. Rice, Barney, Steere and Thurber, the only
witnesses who appeared on the part of the hook-and-line interest, this
© gearcity is attributable to'the traps of all kinds. On the part of the trap-
pers it is denied that the traps at Seaconnet Point (the only interest
represented) bave any effect on the number, but that it is owing to the
impurities of the water, want of food, destruction by horse-mackerel and
other fish, and that the scup are changing their grounds and seeking
new howes; and in the opinion of some, that the passage of steamboats
up and down the river frightens them off. These are not alluded to in
the respondent’s argument, nevertheless I believe it important for me to
do so. .
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IMPURITIES OF THE WATER.

The two committees (as shown in the majority report of 1870 and that of
the joint committee) that have preceded you, were satisfied that this'was
_not the case. . ' :
Their opinion was based, I presume—at least that of the majority re-
port—upon the report of the committee of the legislature in 1860, to
investigate the subject of the effect of impurities from gas-works, &c.,
on the figh, &c., in our waters; upon the report of Professor Hill as to
“his analysis of the waters above Field’s Point, and upon the opinion of
many of the witnesses. '

That putrid waters appear to be innocuous (J. C. Rep., p. 12) has'been
shown in various ways, but it is conclusively proved that fish will thrive
and grow fat in waters which will affect them so as to render them un-
palatable to man as food. The Hon. E. C. Clarke, of South Kingston,
stated in his seat in the house, that he once caught fish in Robinsonville
Pond, Attleborough, Massachusetts, that were handsome and very faty
but when opened, emitted so strong an effluvium of gas that they could
not be eaten.! In the newspapers it was stated, that off New Bedford
clams were dug for a chowder, and when the dish was set before the
party it was so impregnated with gas flavor, produced from the clams,
that no one conld eat it. : '

The trappers attempt to establish their view by endeavoring to show
that fish brought in wells to the Providence market will not live so long
as formerly, and ascribe this to the increased impurity of the water. On
the other side, it is in evidence that fish will not live in wells or smacks
far ‘down the river in warm weather, unless the vessels are frequently
kept in motion, so as to change the water and the air. Besides, there is
go question but what the current of the river at the Great Bridge has

een weakened from what it was before the dam was put in, when the
tide had free scope, and the water near where the State prison now stands
was 6 to 8 feet deep. v

Mr. Atwood, in his address, gives a sufficiently good reason why fish
would not long live in this manner, especially it bottom fish, in the
change from cold to warm water, and, he might have added, from salt to
fresher water; yet if the change was a gradual one, he believes fish
would live. He also thinks that the effect of impurity of water in driv-
ing away fish would arise more from the effect it produced on their food
t.l_lafn from any direet influence.

WANT OF FOOD. v

ng)lere i8 no evidence showing scarcity of food. It is shown that mus-
cle-beds are constantly forming, dying out, and re-forming; and they do
80 1n S(El‘fiams into which the waste water from the print-works in Ap-
ggn?u?tls constantly thrown, and grow abundantly. ~ Even this proof of

1? act of the growth, however, establishes nothing beyond this, that
w erg museles grow and flourish, other food would be likely to be equally
abunhant. From the kind of teeth belonging to scup, it is doubtful
whether they are able to feed upon muscles, except when young and
their shells can be easily crushed. They probably feed upon the spawn
of these and other shell, and of other fish, and animalcules and small
shell-fish.found with the sea-weeds, and upon the sea-weeds themselves.

er.' Clarke informs me that he visited this locality in February, 1872 and there
learned that the same peclllimritieses':iii‘la:tnohlfs,o gﬁg ﬁs%, go that they’oaunét be eaten,
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- It way be also assumed, that if food was plenty when scup were so
abundant, the growing scarcity of the latter would allow of the greater
increase of the former. And without some direct proof of such scarcity,
and as we know that clams and other shell-fish are still found in abun-.
dance; in spite of the increased demand upon them, we believe there is
no want of food. :

HORSE-MACKEREL (BLUE-FISH).

These fish are known as a surface fish. Their teeth are formed not
for grinding, but simply for cutting, and their food is taken in and swal-
lowed whole. Their principal food is the menhaden, also known as a sur-
face fish. :

Scup are a bottom fish, except at the time of spawning and before
the mackerel come in.. Their armor of bristling fins renders them an
uncomfortable morsel to swallow; their short, chubby form, in contra-
distinction to that of the long, slim blue-fish, enables them to turn more
quickly than the latter, and to elude the attacks, if made, while their
habitation in the eel-grass shelters them still more from the attacks of
their enemies. L

There is no doubt that blue-fish will capture a scup when the oppor-
tunity offers and it is hungry, for it will seize a bright piece of metal or
a bit of rag; but I think he is equally sorry he bas made the mistake,
whether he finds he has taken a hook or the sharp fins of the scup. The
blue-fish, as well as other fish, may take scup when small, and, from
" the evidence, I have no doubt do s0; but these keep generally in shal-
low water and among the eel-grass.

ENEMIES OF SQUP.

I do not pretend that seup have no enemies and are not destroyed in
vast numbers. It was for this reason the Creator provided them with
such immense powers of reproduction.

The water-animals, like those on land, prey upon each other, and, in
many cases, on their own species, the large destroying the small.

. Nor do I maintain that they are notliable to disease or other destroy-
ing causes, independent of other direct enemies. ' -

Otherwise, if thus undisturbed, they would increase in such numbers
as to overbalance and upset the order established by nature’s laws.

These fish are intended as an article of food for mun, to be used at a
season of the year when other fish are seeking cooler waters, and when
the appetite has a distaste for the more solid food, and craves a ligbter
and more digestible diet, to conform to the state of inactivity induced
by the hot weather. :

Now, while admitting that scup and all other similar fish have numer-
ous destroyers, and that their numbers are greatly decreased by them,
we say that enough are provided for the use of man, provided they are
taken at the time he needs them and in the ordinary ‘mode. 'This time
is when the warm weather continues, and the ordinary mode of hook
and line has hitherto been able, until recently, to supply as large a quan-
tity as can readily be consumed.

When, however, nan resorts to these traps and catches them in large
quantities, and at a time they are spawning, (as we expect to show,) the
* gupply cannot meet the draught, and, it is contended, must gradually be
diminished, until exterminated or the trap-fishing is no longer worth fol-
lowing, like the purse-seining at Stone Bridge. T
.. The same assertion, now made by the trappers, was formerly used in






